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(3) Emissions will be lower than need-
ed to provide for continued mainte-
nance. 

(b) A conformity demonstration shall 
not trade emissions among budgets 
which the applicable implementation 
plan (or implementation plan submis-
sion) allocates for different pollutants 
or precursors, or among budgets allo-
cated to motor vehicles and other 
sources, unless the implementation 
plan establishes appropriate mecha-
nisms for such trades. 

(c) If the applicable implementation 
plan (or implementation plan submis-
sion) estimates future emissions by ge-
ographic subarea of the nonattainment 
area, the MPO and DOT are not re-
quired to consider this to establish sub-
area budgets, unless the applicable im-
plementation plan (or implementation 
plan submission) explicitly indicates 
an intent to create such subarea budg-
ets for the purposes of conformity. 

(d) If a nonattainment area includes 
more than one MPO, the implementa-
tion plan may establish motor vehicle 
emissions budgets for each MPO, or 
else the MPOs must collectively make 
a conformity determination for the en-
tire nonattainment area. 

[62 FR 43801. Aug. 15, 1997, as amended at 69 
FR 40081, July 1, 2004] 

§ 93.125 Enforceability of design con-
cept and scope and project-level 
mitigation and control measures. 

(a) Prior to determining that a trans-
portation project is in conformity, the 
MPO, other recipient of funds des-
ignated under title 23 U.S.C. or the 
Federal Transit Laws, FHWA, or FTA 
must obtain from the project sponsor 
and/or operator written commitments 
to implement in the construction of 
the project and operation of the result-
ing facility or service any project-level 
mitigation or control measures which 
are identified as conditions for NEPA 
process completion with respect to 
local CO, PM10, or PM2.5 impacts. Be-
fore a conformity determination is 
made, written commitments must also 
be obtained for project-level mitigation 
or control measures which are condi-
tions for making conformity deter-
minations for a transportation plan or 
TIP and are included in the project de-
sign concept and scope which is used in 

the regional emissions analysis re-
quired by §§ 93.118 (‘‘Motor vehicle 
emissions budget’’) and 93.119 (‘‘Interim 
emissions in areas without motor vehi-
cle emissions budgets’’) or used in the 
project-level hot-spot analysis required 
by § 93.116. 

(b) Project sponsors voluntarily com-
mitting to mitigation measures to fa-
cilitate positive conformity determina-
tions must comply with the obligations 
of such commitments. 

(c) The implementation plan revision 
required in § 51.390 of this chapter shall 
provide that written commitments to 
mitigation measures must be obtained 
prior to a positive conformity deter-
mination, and that project sponsors 
must comply with such commitments. 

(d) If the MPO or project sponsor be-
lieves the mitigation or control meas-
ure is no longer necessary for con-
formity, the project sponsor or oper-
ator may be relieved of its obligation 
to implement the mitigation or control 
measure if it can demonstrate that the 
applicable hot-spot requirements of 
§ 93.116, emission budget requirements 
of § 93.118, and interim emissions re-
quirements of § 93.119 are satisfied 
without the mitigation or control 
measure, and so notifies the agencies 
involved in the interagency consulta-
tion process required under § 93.105. The 
MPO and DOT must find that the 
transportation plan and TIP still sat-
isfy the applicable requirements of 
§§ 93.118 and/or 93.119 and that the 
project still satisfies the requirements 
of § 93.116, and therefore that the con-
formity determinations for the trans-
portation plan, TIP, and project are 
still valid. This finding is subject to 
the applicable public consultation re-
quirements in § 93.105(e) for conformity 
determinations for projects. 

[62 FR 43801, Aug. 15, 1997, as amended at 69 
FR 40081, July 1, 2004; 71 FR 12510, Mar. 10, 
2006] 

§ 93.126 Exempt projects. 
Notwithstanding the other require-

ments of this subpart, highway and 
transit projects of the types listed in 
table 2 of this section are exempt from 
the requirement to determine con-
formity. Such projects may proceed to-
ward implementation even in the ab-
sence of a conforming transportation 
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